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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

J GROVER SELLERS
ATTORNEY GENERAL

Honcrsble L. A. Woods
Superintendent of Public Inatrustion
Austin, Texes

Desr 3ir: Cpinion No. 0-7238
Re: Donation or sale to
Philippine Islands of discarded
textbooks remaining the
of the Stste.

This will ecknowledge receipt of y ,
May 20, 1946 requesting sn opinlon from nt upon the
captioned subject. We quote from ye

Depository, Austin,
fcer the exchange 8l-

el)l to constituted educetional sgencies
of f pine Islands for the exchange allowsnce
those\b supplied to the 3tate under contrects aar-
rying exchange provision?"

You heve cited Articles 2376b snd 2876e. Article
2876b suthorizes the State Superintendent of Public Instruction,
su%]ect to the gpprovel of the Stete Board of Education, to meke
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such specific rules #s he wsy deem propex in regsrd to the re-
quisition, distribution, cexre, use and dlispossl of free text-
bocks; provided thst such rules shsll not conflict with the
provisicns of The FPree Textbook Aat, or with the unifore text-
beok law under the terms of which contracts for supplies and
bocks ere made vith the publishers or with the terus of sald
contrect. Articles 2076e further specificelly suthorizes the
3tets Superintenden ubiic Instrugtion, with the approval
of the State Board of Bducstion, to provide for the disposition
of such textbooks as sre no longer in & fit condition to be used
for purposes of ilostruction, or for discerded bLooks remsining
the property of the itste.

This depsrtment, in previnus Gpinion Ko. 0-5843, was
regquesrted tc answer the following questlion by yous

"There are ou hend in the Stete Depository at
Austin many textbooks on variour subjects vhich
have sccumilated becasuse of the expiretion of the
contrect for the psrticulsr books snd replasement
by edoption of other Books in the subject fleld.
The Board desires to imow vhat suthorities are
sapovered to dispose of such of these bLooks as ere
neither under current adoption nowr used as sup-
plementsry source meterisl iu the public free
schools. Your sttention is directsd to Artisle
2876e of the Revised 3tstutes of 1525, The Bosrd
has heen spprosched with s propossl ror ssle of
the usable texts vhich have deen discerdsd be-
couse of the expirstion of the sdoption perlod,
and desires tc be advised concerning its suthoprity
in the mattar of the sale of these books, snd of
free textbooks which, becsuse of condition, are

. no longer ussable 1n the public free schools.™

Guy snaver to the abova-gzatod ioguiry in Upinica Ro,
G-5443, after quotiog Article 28 K. 8. 1925, vas s follows:

"This statute sppesrs tc deal specifically with
the very essence of youy lnguiry, end supplies the
snavey thereto. While the books mentioned are not
in an unfit ‘condition to be used', they nevertheless
sre '¢lsgcerded books remeining the property of the
State'. Therefore theay msy be disposed of by the Stste
Superintendent of Public Instruction, with the epprovel
of the 3tate Posrd of Education.
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"The effect of th!a Statute requires the joint
aotion-ethat 18, by initiativeand approval--of the
State Superinteandent and of the State Board to ef-
faot a sale,".

«ith reference to the mbove-mentioned Statutes, 2876b
and 88768 R. S. 1925, and the foregoing previous opinion of thls
éepartment, i{ is our opinion in regard to the subjest inquiry
that the State Superintendent of Fublie Instruction and the State
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educational agencies of the rhilippine Islands, or to any other
agenoy, out-of-adoption textbooks or any other class of books
whioh have &t any time been adopted as textbooks and whioh are
no longer in a it condition to be used for purposes of instrug-
tion, or which are discarded books remaining the property of the
state.

it 1is owr further opinion, howsver, that we cannot
approve the ocutright donation of such books as are desoribed
in the foregoing paragraph.

Reference is made to the State Constitution which
provides in Section 3, Artiole 8:

"Taxes shall be levisd aad collacted by general
iaws and for public purposes only."

Section 3 of Article 7 reads in part:

"e « « « 1t shall be the duty of the State Soaréd
of Bdutation to set aslde a sufficient amount ocut of
the said tax %o provide free textdooks for the uae
of chi%drcn attending the public free schools of the
State.

Seotion 51, Article 3 reeites that the Legislature
shall have no power to make any grant, or authorize the mak-
ing of any grant of publioc moneys to any individual, assocla~-
tion of individuals, munioipai or other corporstions whatso-
ever, and Section &, Article 16 provides that mo appropriation
for privete or individual purposes shall be mads,

In the case of Road District No, 4, 3helby Count
Vo Allred (Sup Ct) €8 S.i. (%) %II, the aour% s%a%c*:
"It {8 the settled law of this State that the

above~quoted Constitutional provieion (3Sec¢ 61, Art 3}
is intended to guard against and prohibvit the granting
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or giving away of public money except for strictly
governmental purposes. The prohibition is an ab- .
solute one, except as to the olass exempted there-~
from, and operates to prohiblt the lLegislature from
making gratuitous donations vco all kinds of corpora-
tions, private or public, municipal or political.”

Again in Bexar County v, Lindemr (Sup Ct} 280 S. w.
761, the court further held:

"No feature of the Constitution is more marked
than its vigilance for the protection of the publie
funds and the publioc credit against misuse., This
is exemplified by numerous provisiona in the instru-
ment. .

"The giving away of public money, its applioa-
tion to other than striotly governmental purposes,
is what the provision (Sec $1, Art 3} is intended
to guard against. The prohibition is a2 positive
and absolute one except as to a distfnotive class
to whom the State is under s saered obligation
{(Confederate Fensions.) Not only areindividuals,
assoclation of individuels and private ocrporations
within 1tse spirit, but all kinds of puvlic or
political corporations as well; whether strictly
municipal or not."™

And finally in Wwaples v, iMarrast (sSup Ct)
108 Tex 5, 184 S. W, 180, the ocourt held:

"It is essentially true that (Sec 3, Art VIII
of the Constitution) does not permit taxation for
all purposes whioh in a broad and general sense
may be regarded as public, but expressly confines
its exeroise to only those public purposes with
whioh the State, as a government invested with
high and sovereign powers, but only as a grant
from the people and, therefore, to be solely used
for the common bensfit of all of them and not as
a paternal institutlon may juetly concern ltself,
end to whieh, for that reascon, the publioc revenue
may be rightfully devoted . » « . It is not all
things which answer a putlic need or fill a public
want that it is with the authority of the State to
furnish for the people's use or support at the
public expense. Manufacturing industries,
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railroads, pubiio enterprises of many kinds, private
sohools and private charitable institutions all afford
a service to the publie, but the State is without any
power to maiatain them.®

Considering the adove-quoted Constitutional pro-
vislona and supreme Uourt Decisions, it is ocur opinion that
however wide and sweeping may be the disoretion granted by
“Artiocle 2876b and EB876e in disposing of textbooks, neither
the Constitution nor the Legislature ant{oipated conferring
power on ihe Superintendent of Fublic Instruotion and the
8tate Board of Education to donate publio property to pri-
vats agenocles or Yo publlic agencies other than pudblio
agencies of the 3tate of Texaa, regardless of how laudable
the purpose.

Tours very truly
ATTORNEY GENERAL OF TEIAS
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